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PROTECTING RARE PLANT COMMUNITIES USING THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA)

by Keith G. Wagner

he California Native Plant
Society, through its Vegeta-
tion Program, has been work-
ing to identify the diversity
of vegetation in the state. As de-
scribed in Fremontia earlier this year
(Vol 34, No 1), one of the original
goals of the Program was to iden-
tify and define plant communities
that are rare and deserving of rec-
ognition and conservation. Unfor-
tunately, state and federal laws nar-
rowly targeted at prohibiting the
“take” of specified lists of rare and
endangered plants, such as the state
and federal endangered species acts
(ESA), operate primarily at the spe-
cies level, and therefore do not ad-
equately consider or protect rare
plant communities, except as an in-
cident of protecting individually
listed species. In the absence of
more specific legal protections, sev-
eral provisions of the California En-
vironmental Quality Act (CEQA)
(see Sidebar 1) discussed in this
article can be used by CNPS mem-
bers to help protect rare plant com-
munities.
In enacting CEQA, the Legisla-
ture declared it is the policy of the

Vegetation team conducting a rapid assessment of spinescale scrub (characterized by
Atriplex spinifera) adjacent to Soda Lake in the Carrizo Plain National Monument, San
Luis Obispo County. Photograph by D. Hillyard.

state “to preserve for future genera-
tions representations of all plant and
animal communities.” [Pub. Re-
sources Code, 821001, subd. (c).
CEQA is codified at Public Resources
Code section 21000 et seq. CEQA’s
statutory provisions, and the regu-
lations promulgated by the Califor-
nia Resources Agency to guide the
implementation of CEQA (com-

WHAT IS CEQA?

The California Environmental Quality Act, (CEQA) is a complex and
comprehensive environmental protection law that includes the Act
itself (codified at Pub. Resources Code, §21000 et seq.), the CEQA
Guidelines (Cal. Code Regs., title 14, chapter 3, §15000 et seq.) and an
extensive body of CEQA case law that has been developed, and which
is constantly being refined, by California’s courts. Excellent resources
for understanding and applying this law for resource protection in-
clude the Planning and Conservation League’s “Community Guide to
the California Environmental Quality Act” by J. William Yeates (see
www.pcl.org), and “How to Comment on a CEQA Document” by T.
Peterson in Fremontia 29(3-4):27-37 (available as PDF at www.cnps.org/
fremontia/authors/Fremontia29—3-4p27-37hi.pdf)
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monly referred to as the “CEQA
Guidelines”), are on the web at http:/
/ceres.ca.gov/ceqa/].

CEQA requires that public agen-
cies at all levels of state government
must publicly examine, and miti-
gate or avoid to the extent it is fea-
sible, the adverse environmental
consequences of any discretionary
project that such agencies propose
to carry out, fund or otherwise per-
mit or approve. [Pub. Resources
Code, §21002,21080,21081.] Many
activities that have the potential to
disrupt or eliminate rare plant com-
munities in a given location — such
as the conversion of open space or
agricultural land to urbanized sub-
divisions, transfers of water from
one watershed or region of the state
to another, and the issuance of per-
mits for a wide range of extractive
industries across the state, just to
name a few — require governmental
approvals that trigger the need for
CEQA review.

Participation by CNPS and its
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Pickleweed wetlands in San Luis Obispo County are mostly under protected ownership,
like this marsh at Morro Bay Wildlife Area. Morro Bay is one of the few California
estuaries where the wetlands have not been largely filled or converted to salt ponds.
Photograph by D. Hillyard.

members in public agencies’ CEQA
processes is important, since the
agency, consultants, and project pro-
ponents may not be aware of the
existence or rarity of plant commu-
nities at any given project site, or
within the environment that may
otherwise be adversely affected by a
proposed project. By participating
in the CEQA process and providing
important information about a
project’s potentially significant ad-
verse effects to rare plant communi-
ties, CNPS and its members may be
able to convince agency decision
makers and project proponents to
make changes that will allow the
project to move forward, while at
the same time substantially reduc-
ing, or entirely avoiding, adverse
impacts to rare plant communities.
In addition, participation by CNPS
members is required to establish
CNPS’s legal standing in the event
an agency fails to fully and fairly
comply with CEQA’s requirements
before approving a project that may
adversely impact rare plant commu-
nities. Optimally, comments by
CNPS and its members should be
made as early as possible, and CNPS
members should consistently par-
ticipate in each phase of CEQA’s
public process. Such participation
would include, but is not limited to,
scoping comments, comments on
draft environmental documents that
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are released for public review, and
commenting at any public hearings
for the project.

In providing comments, CNPS
and its members should focus on
identifying and presenting the
agency with “substantial evidence”
supporting any assertions regarding
the existence of a potentially affected
rare plant community, or a project’s
potentially significant, adverse ef-
fects on such resources. CEQA de-
fines “substantial evidence” to in-
clude “fact, reasonable assumptions
predicated upon fact, and expert
opinion supported by fact.” [Pub.
Resources Code, § 21080, subd.
(e)(1).] Substantial evidence is not
“argument, speculation, unsubstan-
tiated opinion or narrative . . . ”
[Pub. Resources Code, § 21080,
subd. (e)(2).]

The following provisions of the
CEQA Guidelines can be used to
address a project’s potential signifi-
cant, adverse impacts to rare plant
communities, to the extent that
CNPS or others are able to submit
substantial evidence 1) identifying
the potential existence of the rare
plant community, and 2) explaining
how the project, if approved, may
have significant, adverse effects on
that community. Where such im-
pacts are identified, they must be
addressed during CEQA review, ei-
ther through the incorporation of

mitigation measures and alternatives
that will clearly avoid or mitigate the
impacts to less-than-significant lev-
els (in which case a mitigated nega-
tive declaration may be prepared),
or through the analysis of such mea-
sures in an Environmental Impact
Report (EIR), in situations where it
appears that the project may have
remaining, unavoidable impacts.

PLANT COMMUNITIES THAT
SUPPORT RARE,
THREATENED OR
ENDANGERED SPECIES

Section 15065 of the Guidelines
requires preparation of an EIR when
a proposed project has the potential
to “substantially reduce the number
or restrict the range of an endan-
gered, rare or threatened species.”
[CEQA Guidelines, § 15065, subd.
(a)(1).] The lead agency on a given
project will play a significant role in
determining whether substantial evi-
dence in the record indicates that a
project’s impacts on given species’
“number” or “range” is sufficiently
“substantial” to trigger this section’s
protections. However, this provision
is very useful to expand on protec-
tions offered by the state or federal
endangered species acts, because
CEQA expressly defines “endan-
gered, rare or threatened” plants to
include not only formally listed spe-
ciesunder the state and federal ESAs,
but also, to include any species that
qualifies for such listing, whether it
is actually listed or not. [CEQA
Guidelines, § 15380.] This distinc-
tion is especially important, given
the fact that the CNPS Inventory of
Rare and Endangered Plants of Cali-
fornia, itself, constitutes “substan-
tial evidence” that a plant should be
considered as rare, threatened or
endangered, even if it is not for-
mally listed under either the state or
the federal ESA.

In cases where 1) a project may
have significant, adverse effects on
plants that are listed as rare, threat-
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ened or endangered, or to plants
that otherwise qualify for such list-
ing based on substantial evidence,
such as the CNPS Inventory, and 2)
a determination is made by the lead
agency that the project may “sub-
stantially” reduce such plants’ num-
ber or restrict their range, then CNPS
and its members can request that
impacts to the functioning of the
entire community on which such
plant(s) depend, and not just direct
impacts to the individual species,
should be addressed in the agency’s
CEQA documents, and mitigated or
avoided to the extent feasible.

PLANT COMMUNITIES
THREATENED WITH
ELIMINATION

Section 15065 of the Guidelines
also requires the preparation of an
EIR where substantial evidence in-
dicates that “the project has the po-
tential to . . . threaten to eliminate a
plant or animal community.” [CEQA
Guidelines, § 15065, subd. (a)(1).]
This is admittedly a perilously low
standard, similar to the “jeopardy”
standard of the state and federal en-
dangered species acts. However,
there may be instances in which a
large development would threaten
to completely eliminate a plant com-
munity, either through direct or in-
direct impacts. If there is a fair argu-
ment that this would be the case, an
EIR must be prepared.

PLANT COMMUNITIES
ASSOCIATED WITH
RIPARIAN HABITATS

CEQA independently recognizes
the substantial ecological role that
riparian habitat plays and its signifi-
cant historical loss. The list of sample
questions that the California Re-
sources Agency has approved as its
Environmental Checklist (which is
found at Appendix G of the CEQA
Guidelines) specifically asks public
agencies to consider, as part of their
CEQA review, whether a proposed
project would have “a substantial
adverse effect on any riparian habi-
tat.” [CEQA Guidelines, Appendix
G Environmental Checklist, sample
question IV(b).] To the extent thata
project’s potentially significant, ad-
verse impacts to riparian habitats
may also result in adverse effects to
plant communities that depend on
such habitat, the public agency’s
CEQA review of the project should
disclose and analyze such impacts,
and propose ways that such impacts
can be mitigated or avoided.

PLANT COMMUNITIES
ASSOCIATED WITH
WETLANDS

A similar provision of the CEQA
Guidelines’ Appendix G Environ-
mental Checklist asks if the project
would have “a substantial adverse
effect on federally protected wet-

A mosaic of grassland and emergent marsh vegetation, partially created by different
management practices, in the Southeastern portion of Suisun Marsh, DFG Grizzly Island
Wildlife Area in Solano County. Photograph by T. Keeler-Wolf.

lands as defined by Section 404 of
the Clean Water Act (including, but
not limited to, marsh, vernal pool,
coastal, etc.) through direct removal,
filling, hydrological interruption, or
other means.” [CEQA Guidelines,
Appendix G Environmental Check-
list, sample question IV(c).] Al-
though a series of recent U.S. Su-
preme Court decisions (which are
far beyond the space available for
this article) have recently raised
questions about the scope of what
“wetlands” are actually protected by
the federal Clean Water Act, signifi-
cant, adverse impacts to the state’s
wetlands should still be considered
and mitigated or avoided under state
laws, including CEQA.

Put another way, the question
that CEQA asks is not whether a
federal agency has jurisdiction over
a particular wetland, but rather
whether the environment (including
any identified wetland) may be sig-
nificantly, adversely affected by a
proposed project. In light of the State
of California’s and the Fish and
Game Commission’s independent
recognition of the value of the state’s
wetlands with a “no net loss of wet-
lands” policy, CNPS and its mem-
bers should continue to insist that
impacts to rare plant communities
caused by the dredging or filling of
wetlands be considered in CEQA
documents that are prepared for
such projects, regardless of the U.S.
Supreme Court’s ongoing efforts to
curtail federal agencies’ jurisdiction
over such resources.

PREVIOUSLY IDENTIFIED
SENSITIVE NATURAL
COMMUNITIES

The Appendix G Environmental
Checklist also specifically asks if the
project would have “a substantial
adverse effect on any . . . sensitive
natural community identified in lo-
cal or regional plans, policies, regu-
lations . . . ,” or whether the project
will “conflict with any local policies
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or ordinances protecting biological
resources....” [CEQA Guidelines,
Appendix G Environmental Check-
list, sample question IV(b) & (e).]
If sensitive natural communities are
identified in, and protected by an
overlying General Plan or any other
local or regional plans, policies or
ordinances, substantial adverse im-
pacts to such communities caused
by a specific project should be
viewed as significant in the public
agency’s CEQA analysis for the
project.

As just one example, the Land
Use and Circulation Element of the
Solano County General Plan states
that the “County shall protectits . ..
lowland grasslands which are criti-
cal habitats for marsh-related wild-
life.” Therefore, a project that would
propose to destroy or have other
substantial, adverse effects on low-
land grassland near Suisun Marsh
should be considered a significant
impact for purposes of CEQA’s
analysis, and mitigation or avoid-
ance, requirements.

SENSITIVE NATURAL
COMMUNITIES IDENTIFIED
BY RESOURCES AGENCIES

The Appendix G Environmental
Checklist also asks if the project will
have a substantial adverse impact
on a “sensitive natural community
identified . . . by the California De-
partment of Fish and Game or US
Fish and Wildlife Service.” [CEQA
Guidelines, Appendix G Environ-
mental Checklist, sample question
IV(b).] The state’s vegetation classi-
fication, which is based on CNPS’ A
Manual of California Vegetation (Saw-
yer and Keeler-Wolf 1995) and the
state’s Vegetation MOU Group, is a
work in progress and requires thor-
ough classification and mapping of
vegetation statewide before a full
understanding of community sensi-
tivity is gained. However, the Cali-
fornia Natural Diversity Database
(“CNDDB”) maintains a list of all
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vegetation communities that have
been identified so far (www.dfg.ca.
gov/whdab/pdfs/natcomlist.pdf).
Communities that are indicated by
an asterisk on this list are consid-
ered “sensitive” in that they have
100 or fewer viable occurrences in
the state, based on the Department’s
best information about distribution
and the likelihood of the commu-
nity being found in currently un-
mapped areas.

Again, relying on “substantial
evidence” contained in the Manual
of California Vegetation, informa-
tion generated by the Vegetation
MOU Group, and the CNDDB, or
similar sources, CNPS and its mem-
bers can request that any CEQA
analysis for a project included con-
sideration, and mitigation or avoid-
ance of, adverse impacts to these
sensitive plant communities.

OTHER RARE
COMMUNITIES NOT
PREVIOUSLY IDENTIFIED

Finally, even if the CEQA Guide-
lines discussed above do not specifi-
cally address a potential rare plant
community that may exist on a
project site, impacts to such com-
munities should still be considered
by the lead agency, so long as sub-
stantial evidence provided to the
agency (i.e., scientific studies, or
other fact-based submittals) estab-
lishes the community’s nature and

existence. Many plant communities
still need better definition with sci-
entific data collection.

In this regard, if a project will
clearly result in the destruction or
degradation of a potential rare plant
community, CNPS and its members
can try to document and present to
the lead agency evidence that the
community is, in fact, a distinct and
rare community. “Substantial evi-
dence” that a community is distinct
or rare might be established, for ex-
ample, through vegetation sampling,
classification, and mapping.

This, of course, may mean that a
study has to be done quickly, which
can be difficult without access to
the site or where the project propo-
nent does not agree to have a study
done. However, CNPS and its mem-
bers might be able to provide sub-
stantial evidence that a study should
be done, based on a reasonable in-
ference founded on expert opinion
or facts that are available, that a rare
community exists onsite.

For example, if the soils, geol-
ogy, topography, and aerial photo-
graphic signature are similar to a
nearby site that is both sampled and
mapped as a rare community, one
might reasonably infer that the plant
community on the project site could
be the same. Current vegetation
mapping techniques use this type of
inference all of the time, since some
areas are accessible and sampled in
a mapping effort while other areas
are not accessible. The accuracy as-

Maritime chaparral dominated by Morro manzanita (Arctostaphylos morroensis) is limited
to less than 1,000 acres and is threatened by residential development in the community
of Los Osos and by expanding Eucalyptus stands in Montana de Oro State Park, San Luis
Obispo County. Photograph by D. Hillyard.




sessment of the mapping (which we
hope was conducted) would test the
assertions of the mapping of the
nearby area and provide a measur-
ing stick of the likelihood of any
particular mapped vegetation stand
actually being that type. Thus, if an
unvisited area of a given signature is
80%-90% likely to be correctly iden-
tified according to the accuracy as-
sessment, one might be able to make
a “reasonable inference” based on
this scientific fact (i.e., “substantial
evidence”) that the area is really that
community type. In fact, this is one
of the reasons that accurate and well-
tested vegetation mapping will do a
great deal for conservation advocacy.

Finally, if no map and accuracy
assessment of an adjacent area are
available, one might provide “sub-
stantial evidence” that a rare vegeta-
tion type is likely to occur on the
site by collecting data from one or
more stands in an adjacent or nearby
area with similar environmental
characteristics and photographic sig-
nature (or similar appearance
through binoculars) to the commu-
nity on the project site.

The key to effectively using the
CEQA process to protect rare plant
communities is to relentlessly focus
on gathering and submitting “sub-
stantial evidence” in the form of facts,
expert opinion, and reasonable infer-
ences based on those sources. If you
are providing previously undocu-
mented evidence that a community
on the project site is likely rare and
should be addressed under CEQA,
you must clearly establish 1) the
facts that support your assertions
and 2) the credibility of the meth-
odology used in identifying or de-
scribing the rare plant community.
Provide your credentials, if you are
a botanist or biologist. After con-
sulting with your local CNPS chap-
ter or the state organization, affirm
that you are representing the Cali-
fornia Native Plant Society and dem-
onstrate that you have used the ac-
cepted methodology in describing
the rare community.
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GOING COASTAL TO PROTECT RARE PLANT
COMMUNITIES

Sections of the California Coastal Act of 1976 can be utilized hand-
in-hand with various provisions of CEQA to bolster the case for
protection of rare plant communities. Specific provisions of the Cali-
fornia Coastal Act of 1976 define sensitive resources and establish
policies for development in and adjacent to sensitive areas within the
Coastal Zone. California’s Coastal Zone extends inland anywhere from
1,000 yards to as much as five miles from mean high tide.

While CEQA broadly provides for investigation and public disclo-
sure of a project’s environmental impacts, and strives to avoid or
mitigate such impacts to the extent “feasible,” the Coastal Act provides
even greater protections, by directing that “environmentally sensitive
areas” shall be protected against any significant disruption of habitat
values; and that adjacent development shall be sited and designed to
prevent impacts which would significantly degrade those areas (see,
e.g., Pub. Resources Code, § 30240, subds.(a) & (b)).

The Coastal Act defines “environmentally sensitive areas” as “any
area in which plant or animal life or their habitats are either rare or
especially valuable because of their special nature or role in an ecosys-
tem and which could be easily disturbed or degraded by human
activities and developments.” (Pub. Resources Code, § 3107.5) This
provides dual utility, by 1) designating the area as “environmentally
sensitive,” and, thus, affording it direct protections under the express
terms of the Coastal Act, while, at the same time, 2) providing “sub-
stantial evidence” that CEQA review is required for any impacts that a
project may have on such resources under CEQA Guideline section
15065.

The Coastal Act also protects wetlands within the coastal zone. The
Coastal Act defines “wetlands” as lands “which may be covered peri-
odically or permanently with shallow water and include saltwater
marshes, freshwater marshes, open or closed brackish water marshes,
swamps, mudflats, and fens” (Pub. Resources Code, § 30121). The
Coastal Act then goes on to generally preclude siting of development in
areas that meet the Act’s definition of “wetlands.” (Pub. Resources
Code, § 30255).

(The California Coastal Act is codified at Public Resources Code,
section 30000 et seq. The Coastal Act is available on the internet at
http://www.coastal.ca.gov/ccatc.html.)
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itylaw.com
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FROM THE EDITOR

he appearance of the new growth
and flowers on chaparral cur-
rant and Refugio manzanita mark
the beginning of autumn in Califor-
nia. It is the ideal time to plant and
tend your native garden or to curl up
for an evening read of Fremontia.
This issue addresses the breadth of
plant interests found in our readership:
botany, rare and endangered species,
vegetation, conservation, horticulture,
and the sheer beauty of our native flora.
Our first article delves into the
evolving content of the flora of the
City and County of San Francisco. Au-
thors Daniel and Fontaine share their
depth of knowledge of this unique part
of California.
This issue also includes the fourth

CONTRIBUTORS

and concluding article of the vegeta-
tion series brought together by the
Vegetation Program’s Julie Evans and
Todd Keeler-Wolf: Keith Wagner’s in-
structive piece on using CEQA as a
mechanism to protect assemblages of
California native plants.

The conclusion of the three-part
series on Scott and Jenny Fleming’s
amazing garden in the Berkeley Hills
provides a stellar example of what
beauty one may create with an exclu-
sively native plant palette.

The lively nature of California’s
wildflowers is undeniable. Phillip
Roullard’s compelling images capture
this fleeting whimsy at Cuyamaca
Rancho State Park in San Diego County
after the devastating fires of 2003.

In closing this, my inaugural issue
as editor of Fremontia, I would be
greatly remiss not to acknowledge the
skills and abilities of my predecessors
in this endeavor: Linda Ann Vorobik
(2000-2006), Diane Renshaw (2000),
Phyllis Faber (1983-1999), Margedant
Hayakawa (1974-1983), and Gunder
Hefta (1973). They have facilitated and
provided CNPS members with an un-
rivaled bounty of information and in-
spiration on California’s flora. I would
like to particularly thank Linda Ann
Vorobik for making this editorial tran-
sition as smooth as possible, and for
her continuing assistance: Linda is now
a member of the Fremontia Editorial
Advisory Board.

Bart O’'Brien

Thomas E Daniel is a curator in the Department of Botany
at the California Academy of Sciences. He is working on a

new flora of San Francisco County.

Jenny S. Fleming is one of the founding members, and a
long time Fellow of the California Native Plant Society.
Throughout her long horticultural career, and as an extraor-
dinary volunteer on behalf of our native flora, Jenny and her
garden have provided inspiration and plants to innumerable
gardening enthusiasts. The garden that she and her husband
Scott (also a CNPS Fellow) created is legendary.

Marie Fontaine worked as a botanist at the Presidio Native
Plant Nursery in San Francisco from 2001 to 2003. She now
lives in Montréal, Canada where she studies the Québec flora.

Phillip Roullard is currently working on a field guide to the
invasive plants of San Diego County. This past spring, he
and his wife, Callie Mack, won the Best California Native
Garden in the City of San Diego water districts’ third annual
California Friendly Landscape Contest. His photographic
work has appeared in many publications, including Ranger

Rick.

Keith G. Wagner is an attorney with the Law Office of J.
William Yeates, and whose practice focuses primarily on rep-
resenting environmental organizations, including CNPS, in
land use and CEQA litigation. Keith also serves as the cur-

rent chair of the CNPS Litigation Committee.
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